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Introduction

Does it make sense to talk about human rights without talking about the role of the government?  Human rights are, by definition, the responsibility of the state to protect individuals from violations of their dignity.  The two defining criteria that changed the declining natural rights discourse of the past into the human rights of today, and thereby profoundly invigorating the idea of deontological approaches to social justice, were the positive listing of specific individual rights in a state sponsored catalogue and the identification of governments as the duty bearer.  

Yet, over the last decade, a whole branch of human rights activism has functionally abandoned the government accountability criterion and instead has held non-governmental actors responsible for the realization of human rights.  This begs the question of whether activities under the mantle of corporate accountability may still be considered as ‘real’ human rights, as opposed to having a ‘human rightsy flavor.’  If the former may be answered affirmatively, the follow-up question is how the relationship between governmental and non-governmental human rights activities ought to be defined: are they complimentary approaches that add the normative legitimacy of governments to the enforcement capabilities of the private sector, or are they competing approaches, that crowd the government out of its domain and replace the potentially universal promise of human rights with the arbitrariness of market driven dynamics?

The international human rights regime is based on the idea that rights are universal and indivisible.  The way that the foundational instruments of the international bill of human rights are structured already negates this aspiration.  Rights are split up betweenthe two covenants, and governments adopt these treaties with a set of reservations attached.  This normative lack of ‘absoluteness’ is compounded by the weak operational aspects of the international human rights regime: the monitoring of state compliance and the enforcement of respect for international norms.

For pragmatic reasons, mainly to allow more governments to join the regime, rather than keeping it conceptually rigid, human rights at the multilateral level run on several tracks: different issue areas are addressed by different actors and at different levels of scrutiny. While children’s rights are championed by a dedicated UN program with income generating capacity and arguably unparalleled moral clout in the public eye, women’s rights are finally addressed by a budding agency, whereas the rights of the disabled find barely any institutional support. Similarly, the monitoring of compliance is left to largely arbitrary mechanisms, in which states can decide what gets monitored when, without having to justify their decisions.

Human Rights and CSR
Over the last 10 years, we have seen an entirely new track develop: the monitoring of human rights through businesses and affiliated organizations. The call for corporate social responsibility (CSR) has created several large-scale initiatives that intend to realize human rights through market-based mechanisms. The operational part of this process, just as is the case for the intergovernmental human rights regime, is focused on monitoring compliance.

The underlying logic of CSR monitoring for human rights can be explained in two ways.  The norm-driven notion of CSR is the idea that trans-national corporations (TNCs) are accountable for the consequences of their business activities to a wide range of stakeholders.  The stakeholders include the company’s employees, the shareholders/owners, the communities in which they operate, their customers, and their business partners, including suppliers and their respective stakeholders.  In this CSR understanding, TNCs have a responsibility towards the workers in the factories and fields from which they source the components of their final products and services, even though their relationship is at best indirect.  This rather constructivist understanding of CSR derives its legitimacy from the strengths of human rights norms that transcend legal boundaries between operational units – such as global brand and local supplier.  It also finds that the obligated party is the one that ‘calls the shots.’  TNCs have thus the responsibility for global supply chains, due to their access to hard currency and high-income markets (structural power), and due to the fact that they dictate all other conditions for the sourcing process, from technical specifications and quality standards to prices and quantities (operational power).

The interest-driven notion of CSR, rooted closer in concepts of political economy, sees corporate responsibility as a utility maximizing phenomenon, where a company’s involvement with human rights violations is viewed as a potential risk that will have direct effects on profitability.  This effect may come about in different ways, for example by securing or gaining new customers who can afford to care about how their goods were produced, by the need to pay higher salaries to retain talent, by the risk of potential law suits (including through extraterritorial jurisdiction, as in the US Alien Tort Claims Act), by the cost to deal with disgruntled shareholders, particularly institutional investors, or by the conviction that well managed supply chains improve overall quality and reliability and reduce the risk of interruptions through strikes.

In practice, human rights as CSR plays out between the areas of norm compliance for the sake of itself and for the sake of risk management.  How a company decides to engage with human rights, if at all, depends on the specific context in which it operates.  Although empirical studies have not yet established a causal link between any of the following indicators and the degree of human rights commitment by a company, the leading candidates are (a) ownership structure, particularly in cases of family owned enterprises, (b) industrial sector (computer companies for example tend to be more supportive of corporate human rights activism than extractive industries), and (c) size (within sectors), as larger companies are more likely to be targeted by activists.

Whatever the causal factors may be, the anti-corporate-globalization wave of criticism has been able to force TNCs to acknowledge their responsibility for the realization of human rights beyond their immediate operations.  A large number of global brands have adopted codes of conduct in which they explicitly self-commit to upholding human rights within the reaches of their operations.  And no large firm would today claim indifference to human rights violations, even though they will claim innocence or ignorance. In the business world, the norms have indeed cascaded.

But the action hasn’t.  The wide acceptance of human rights as a legitimate point of concern for corporate engagement is operationally constrained by market dynamics.  Companies are in constant competition with each other, and any resources devoted to monitoring, let alone improving, the human rights of stakeholders needs to be justified by either improving efficiency through cost reductions or gaining new customers.  TNCs, with their vast spread of activities across regional and product markets, deal within a context of considerable complexity, in which the causal relationships between success and failure may not always be obvious.  In other words, whether or not a human rights policy helped or hurt a product in the market is difficult to establish, but the costs associated with the policy are easy to measure.  

Additionally, markets are defined by the idea of free choice. Even though product markets may be less openly competitive in reality than presupposed in economic theory, and individual consumption choices may be highly structured, markets are inherently unpredictable.  Tastes are unstable, preferences change, and consumers will not reward and punish corporate human rights activism with steady precision.  These dynamics will make corporate engagement with human rights necessarily an arbitrary affair.  Corporations may decide to engage and then to withdraw from the field of human rights monitoring and enforcement on a whim, based on changed market conditions or on new management taking over.

Both, the public as well as the private human rights system are marked by arbitrariness, although of different kinds. The intergovernmental system requires signatory parties to a treaty to observe its stipulations and report accordingly, but allows the states to ‘get away with murder.’  The CSR human rights system links a commitment to the norms to strong enforcement powers, but the commitment to the norms is resting on a shaky basis.  Companies operate in an arbitrary structure; governments are arbitrary agents.

Monitoring for What?
The foundational commonality between the UN human rights system and corporate initiatives is the application of the same normative framework.  Once companies decide to commit to human rights, they follow the normative understanding of the UN, and, in the case of labor rights in supply chain management, that of the ILO.  In some areas, such as the definition of a living wage, corporate initiatives have to go beyond UN definitions, in order to come up with implementable policies that satisfy their stakeholders.

While the terminology on monitoring in the UN system is well defined, definitions of monitoring in the CSR context continue to be disputed. Human rights monitoring in the UN is established through treaty mechanisms and special procedures. In the first case, governments self-report and allow the respective committees to review their findings. In the second case, independent experts are mandated to report on specific issue areas.  Both forms of monitoring are subordinated to the institutional logic of the UN.  State sovereignty defines how countries report on themselves, and how, if at all, they choose to cooperate with the special procedures.  

CSR monitoring for human rights comes in several shapes, and the term monitoring itself is linked to the interests of the actors involved.  In the early days of the debate, advocates called for independent monitoring.  The idea was to have representatives of NGOs inspect facilities.  The problems with that approach were obvious: once any form of payment flows to the NGO representatives, their independence would be tenuous.  But without compensation, NGOs are not in a position to carry out inspections on an on-going basis and develop the necessary technical expertise required to see beyond the most immediately obvious violations.

The initial corporate response to the call for improved working conditions was to establish internal monitoring, usually carried out by staffers from their buying departments.  The lack of credibility of the internal corporate monitors, combined with the lack of resources and expertise of the NGO monitors led to the development of professionalized auditing services for labor standards.  These systems try to emulate the established business practices of financial auditing and product quality examinations through external (for-profit) companies that provide stakeholders in business operations with a level of informational integrity.  The monitoring by auditors is paid for either by global brands (in case of the Fair Labor Association), or by the local suppliers (in case of Social Accountability International) and facilities that pass the monitoring process are rewarded by a certification for compliance with internationally recognized labor rights.

The challenge to all external monitoring, whether it is done by professional auditors or NGOs, is that the reality of the workplace can not be understood by spot checks, even if these are unannounced.  Voices from the trade unions movement have therefore insisted that true monitoring can only be carried out by the workers themselves, or their representatives.  In their view, the function of the external inspectors is that of verification.  They view verification, however, as an important contribution towards monitoring, as it allows grievances to be recorded and verified shortcomings to be included in collective bargaining negotiations.  

Compared to the intergovernmental system, the distinction between monitoring and verification/auditing would translate into marginalized groups within a country monitoring themselves, having their conditions audited by external parties for verification, such as regional human rights bodies, and then taking the badge of successful certification to an international agency in order to considered for privileges such as funding or access to membership in specific organs such as the UN Security Council.

Most importantly, monitoring within the UN does not lead to external enforcement.  The implementation of any changes based on the review process remains in the hands of national governments, without immediate material repercussions.  CSR monitoring, on the other hand, is premised on the idea of rewards and punishments.  Companies expect their investment in monitoring to pay out: potential bottle necks and risk factors will need to be eliminated, otherwise a company will cease to invest in a system that does not produce results.

However, meaningful corporate monitoring, as defined by the presence of either independent monitors or external verifiers, will take place in some companies, but not in others.  Once a brand establishes a ‘corner’ on the human rights market, its competitors may decide to distinguish themselves by focusing on other production-process elements, such as environmental guarantees, or on more traditional criteria such as price. Other companies may find that their customers and owners are not willing to spend a (however marginal) human rights premium, while other companies may decide that an open engagement with human rights activism invites more critique than praise, as advocates will continue to demand higher standards.

Corporate human rights monitoring is thus selective, and marked by a threshold barrier.  Once a company decides to engage in monitoring human rights, it is already committed to enforcing them, either by demanding improvements at specific suppliers or by eliminating those who fail to improve. The governmental human rights system, on the other hand, due to the almost complete membership of nation states in the UN and the large number of parties to the major human rights treaties, is designed to invite universal coverage.  But governmental engagement with the human rights regime does not provide any incentives to enforce the realization of rights.

The enforcement drive of corporations is also stronger than that of the governmental system with regards to the lack or relativism.  Governments frequently use structural circumstances of under-development as an excuse (or justification) for on-going human rights violations.  Globally operating corporations can not afford to pay below subsistence wages to workers in the poorest countries, even if that wage level were still higher than that of national averages.  If a corporation wants to claim to be monitoring human rights in its operations, it will need to pay adequate wages, ensure non-discrimination, even in the face of entrenched cultural practices, and adhere to ILO Convention 138 (outlawing child labor) over Convention 182 (outlawing the worst forms of child labor).  The key exception to this are the rights to freedom of association and collective bargaining.  Even though by now most corporate codes of conduct that address human rights acknowledge these rights, in practice they find little respect and their implementation lacks significantly compared to that of other rights.

Monitoring for Whom?
Monitoring in the UN context is a peer review process.  The intention is that countries learn about the internal political stability of a nation state through these reports.  The ultimate objective of the UN monitoring system is utilitarian in nature: to help maintain international stability by learning how other countries (particularly neighboring countries) understand the challenges to justice within their borders.  

Over the years, the UN monitoring system has developed a secondary, endocentric function of an internal review. Civil society groups learn through the human rights reports submitted to the UN how their government is viewing political reality.  As a response, domestic groups can adjust their advocacy.

Box 1:Peer Review/Horizontal Monitoring

The objective of CSR human rights monitoring is similar to the intergovernmental system in that is aims at improving stability, but this stability is vertically oriented, rather than horizontally.  TNCs engage in monitoring systems in order to exercise control over those entities below them in the value chains, and to appease the actors that have either real or potential control over them.

The hierarchical character of CSR monitoring explains its potential for enforcement.  Supply chains are power imbalanced, since a few global brands have a choice amongst thousands of suppliers, at least in low-skill manufacturing industries.  In higher skill industries, violations are less common, since companies have to invest in workers’ education, which provides an incentive for management to treat their human capital reasonably well.  The inherent power of TNCs in supply chains,combined with their vulnerabilities of bad publicity (since they are operating in competitive environments) is what attracted campaigners to them in the first place.

The horizontal effect on their peer group, which by definition comprises their competitors, is minimal.  In general, TNCs have little incentive to report on their supply chain management, as it informs their competitors about their business practices.

Box 2: Stakeholder Management/Vertical Monitoring



Another key difference between the two systems is the fact that, fittingly, the reporting within the public sector is public, whereas the reporting in the private sector is not.  The government reports submitted to the respective UN committees are posted by the UN, and only the final consultation of government representatives with the committee is closed to the public.  The ILO publishes the report of the Committee of Experts which includes the case perspectives of the different parties involved and the committee’s recommendations.  It is in large part due to the fact that the government reports are on the record, that the content of the reports seldom accurately reflect the extent of human rights problems within a country.  

The level of disclosure in the private monitoring field is rather limited, and dependent on specific companies or the kinds of labor rights initiatives they are cooperating with.  In general, companies that do publish reports on their social (and often environmental) compliance do not disaggregate their data, except for rough comparisons between countries in which they operate.  These reports often contain surveys about how employees relate to the core values of the company, but not a specific listing of the rights violations found by third parties.  The reports also usually mix philanthropic activities with reporting on rights.  This is a particularly worrying trend, since it raises doubts that corporate human rights officers have understood the difference in nature between charities and entitlements.

Perspective

The CSR monitoring ‘industry’ has come a long way over the last ten years.  The very fact that there are several professionalized organizations that are in the process of engaging TNCs with human rights is in itself a major sea change from the last decade.  What allows this industry to strive is the rather poor performance that governments have shown in their willingness to monitor human rights diligently and to enforce them convincingly.

Comparing the two systems shows a fair amount of similarities: 

(1) they are based on the same (state-defined) norms; 

(2) their approach to human rights is neither universal, indivisible, nor absolute;

(3) their reporting is generally poor;

(4) they rank low compared with other objectives

(5) they are characterized by high levels of arbitrariness;

(6) and they have created an entourage of professional and semi-professional organizations that reproduce these structures.

On the other hand, the differences between the two approaches is most obvious in:

(1) the incentive for engagement;

(2) the way monitoring is structured;

(3) the connection between monitoring and enforcement;

(4) and the sustainability of the efforts.

The sustainability of corporate monitoring for human rights is difficult to gauge.  If the monitoring and enforcement results in competitive advantage, the sustainability of these efforts is guaranteed.  If, however, the corporations most active in this endeavor find that their competitors are easily shirking their respective responsibilities, private monitoring initiatives will need to find additional funding sources.  One such possible scenario is the extended involvement of multilateral organizations.  The ILO and the IFC are working together through the “Better Work Programme” to improve labor rights compliance in developing countries.  In this case, governmental expertise and funding is combined with a voluntary commitment by local factories to observe international standards.  The program then assesses compliance and provides training in order to make the participating factories more attractive to TNC customers. 

The sustainability of this project is equally dependent on the willingness of funders to support this system, but the opportunity to refrain to ILO sanctioned facilities without having to organize in-house compliance mechanisms on their own bill will be tempting to companies.  In the end, despite all the infatuation with privatizing public services, corporations may well want to encourage the government to take back some of its traditional functions, such as the inspection of work places, in order to share the costs of a smoothly functioning global economy.
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* This paper is intended as a guide for discussions. It does not contain references and is not meant for publication.


� The human rights regime was not designed to have enforcement powers, but to leave this task to national governments.  Over the years, some enforcement mechanisms, for example through individual complaints, have gained importance, even though they are still highly constrained by national sovereignty. 


� In distinction to the generative/constitutive part which consists of establishing norms and procedures. 


� Some interesting exceptions to this exist in the automobile industry, where major brands are cooperating with each other (Adam Smith would say conspire against) in supply chain management.  In the low skill manufacturing sector, Nike caused considerable unhappiness with other brands when it revealed a complete set of its global suppliers in 2005, followed by Adidas in 2008.
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